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708.22 What process does the Office of Hear-
ings and Appeals use to conduct an inves-
tigation of the complaint? 

708.23 How does the Office of Hearings and 
Appeals issue a report of investigation? 

708.24 Will there always be a hearing after a 
report of investigation is issued? 

708.25 Who will conduct the hearing? 
708.26 When and where will the hearing be 

held? 
708.27 May the Hearing Officer recommend 

mediation to the parties? 
708.28 What procedures govern a hearing 

conducted by the Office of Hearings and 
Appeals? 

708.29 What must the parties to a complaint 
prove? 

708.30 What process does the Hearing Officer 
follow to issue an initial agency deci-
sion? 

708.31 If no hearing is conducted, what is 
the process for issuing an initial agency 
decision? 

708.32 Can a dissatisfied party appeal an ini-
tial agency decision? 

708.33 What is the procedure for an appeal? 
708.34 What is the process for issuing an ap-

peal decision? 
708.35 How can a party obtain review by the 

Secretary of Energy of an appeal deci-
sion? 

708.36 What remedies for retaliation may be 
ordered in initial and final agency deci-
sions? 

708.37 Will an employee whose complaint is 
denied by a final agency decision be re-
imbursed for costs and expenses incurred 
in pursuing the complaint? 

708.38 How is a final agency decision imple-
mented? 

708.39 Is a decision and order implemented 
under this regulation considered a claim 
by the government against a contractor 
or a decision by the contracting officer 
under sections 6 and 7 of the Contract 
Disputes Act? 

708.40 Are contractors required to inform 
their employees about this program? 

708.41 Will DOE ever refer a complaint filed 
under this part to another agency for in-
vestigation and a decision? 

708.42 May the deadlines established by this 
part be extended by any DOE official? 

§ 708.43 Does this rule impose an affirmative 
duty on DOE contractors not to retali-
ate?

AUTHORITY: 42 U.S.C. 2201(b), 2201(c), 2201(i), 
and 2201(p); 42 U.S.C. 5814 and 5815; 42 U.S.C. 
7251, 7254, 7255, and 7256; and 5 U.S.C. Appen-
dix 3.

SOURCE: 64 FR 12870, Mar. 15, 1999, unless 
otherwise noted.

Subpart A—General Provisions

§ 708.1 What is the purpose of this 
part? 

This part provides procedures for 
processing complaints by employees of 
DOE contractors alleging retaliation 
by their employers for disclosure of in-
formation concerning danger to public 
or worker health or safety, substantial 
violations of law, or gross mismanage-
ment; for participation in Congres-
sional proceedings; or for refusal to 
participate in dangerous activities.

§ 708.2 What are the definitions of 
terms used in this part? 

For purposes of this part: 
Contractor means a seller of goods or 

services who is a party to: 
(1) A management and operating con-

tract or other type of contract with 
DOE to perform work directly related 
to activities at DOE-owned or -leased 
facilities, or 

(2) A subcontract under a contract of 
the type described in paragraph (1) of 
this definition, but only with respect 
to work related to activities at DOE-
owned or -leased facilities. 

Day means a calendar day. 
Discovery means a process used to en-

able the parties to learn about each 
other’s evidence before a hearing takes 
place, including oral depositions, writ-
ten interrogatories, requests for admis-
sions, inspection of property and re-
quests for production of documents. 

DOE Official means any officer or em-
ployee of DOE whose duties include 
program management or the investiga-
tion or enforcement of any law, rule, or 
regulation relating to Government con-
tractors or the subject matter of a con-
tract. 

EC Director means the Director of the 
Office of Employee Concerns at DOE 
Headquarters, or any official to whom 
the Director delegates his or her func-
tions under this part. 

Employee means a person employed 
by a contractor, and any person pre-
viously employed by a contractor if 
that person’s complaint alleges that 
employment was terminated for con-
duct described in § 708.5 of this subpart. 
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Field element means a DOE field-based 
office that is responsible for the man-
agement, coordination, and adminis-
tration of operations at a DOE facility. 

Head of Field Element means the man-
ager or head of a DOE operations office 
or field office, or any official to whom 
those individuals delegate their func-
tions under this part. 

Hearing Officer means an individual 
appointed by the OHA Director to con-
duct a hearing on a complaint filed 
under this part. 

Management and operating contract 
means an agreement under which DOE 
contracts for the operation, mainte-
nance, or support of a Government-
owned or -leased research, develop-
ment, special production, or testing es-
tablishment that is wholly or prin-
cipally devoted to one or more of the 
programs of DOE. 

Mediation means an informal, con-
fidential process in which a neutral 
third person assists the parties in 
reaching a mutually acceptable resolu-
tion of their dispute; the neutral third 
person does not render a decision. 

OHA Director means the Director of 
the Office of Hearings and Appeals, or 
any official to whom the Director dele-
gates his or her functions under this 
part. 

Party means an employee, con-
tractor, or other party named in a pro-
ceeding under this part. 

Retaliation means an action (includ-
ing intimidation, threats, restraint, co-
ercion or similar action) taken by a 
contractor against an employee with 
respect to employment (e.g., discharge, 
demotion, or other negative action 
with respect to the employee’s com-
pensation, terms, conditions or privi-
leges of employment) as a result of the 
employee’s disclosure of information, 
participation in proceedings, or refusal 
to participate in activities described in 
§ 708.5 of this subpart. 

You means the employee who files a 
complaint under this part, or the com-
plainant.

§ 708.3 What employee complaints are 
covered? 

This part applies to a complaint of 
retaliation filed by an employee of a 
contractor that performs work on be-

half of DOE, directly related to activi-
ties at a DOE-owned or -leased site, if 
the complaint stems from a disclosure, 
participation, or refusal described in 
§ 708.5.

§ 708.4 What employee complaints are 
not covered? 

If you are an employee of a con-
tractor, you may not file a complaint 
against your employer under this part 
if: 

(a) The complaint is based on race, 
color, religion, sex, age, national ori-
gin, or other similar basis; or 

(b) The complaint involves mis-
conduct that you, acting without direc-
tion from your employer, deliberately 
caused, or in which you knowingly par-
ticipated; or 

(c) Except as provided in § 708.15(a), 
the complaint is based on the same 
facts for which you have chosen to pur-
sue a remedy available under: 

(1) Department of Labor regulations 
at 29 CFR part 24, ‘‘Procedures for the 
Handling of Discrimination Complaints 
under Federal Employee Protection 
Statutes;’’

(2) Federal Acquisition Regulations, 
48 CFR part 3, ‘‘Federal Acquisition 
Regulation; Whistleblower Protection 
for Contractor Employees (Ethics);’’ or 

(3) State or other applicable law, in-
cluding final and binding grievance-ar-
bitration, as described in § 708.15 of sub-
part B; or 

(d) The complaint is based on the 
same facts in which you, in the course 
of a covered disclosure or participa-
tion, improperly disclosed Restricted 
Data, national security information, or 
any other classified or sensitive infor-
mation in violation of any Executive 
Order, statute, or regulation. This part 
does not override any provision or re-
quirement of any regulation pertaining 
to Restricted Data, national security 
information, or any other classified or 
sensitive information; or 

(e) The complaint deals with ‘‘terms 
and conditions of employment’’ within 
the meaning of the National Labor Re-
lations Act, except as provided in 
§ 708.5.

VerDate jul<14>2003 19:13 Jan 17, 2004 Jkt 203032 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\203032T.XXX 203032T


